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An Introduction to Title IX

Role of the Appellate Decision Maker

Writing an Appellate Decision

Practice Scenarios

Expert Title IX Appellate Decision Maker Q&A

COURSE OVERVIEW



Describe the key provisions of Title IX, including its scope, forms of prohibited
discrimination, and the steps in the Title IX Grievance Process.

Identify the key elements of the appellate process, including who can appeal, where
and how an appeal is filed, and the grounds for appeal.

Explain the specific grounds for appeal—procedural irregularity, new evidence, and
conflict of interest or bias—and how they may impact the outcome of a Title IX case.

Analyze an appellate request to determine whether it meets the necessary criteria
and if it could have affected the outcome of the original determination.

Compose a well-reasoned appellate decision that clearly outlines the rationale,
adheres to procedural guidelines, and maintains impartiality in decision-making.

LEARNING OBJECTIVES



LESSON COMPLETION



STEPPING AWAY



CERTIFICATE OF COMPLETION

CARTER WILSON
THIS CERTIFICATION OF COMPLETION IS AWARDED TO:

FOR SUCCESSFULLY COMPLETING

LEVEL I: NAVIGATING THE 2020 TITLE IX REGULATIONS
WITH CONFIDENCE

ON JULY 18, 2024



In accordance with the 2020 Title IX Regulations,
institutions must post “all materials used to train Title IX
Coordinators, Investigators, Decision-Makers, and any
person who facilitates an informal resolution process.”
34 C.F.R. 106.45(b)(10)(i)(D).

Such training materials must also be kept for seven years.

POSTING REQUIREMENTS



POSTING REQUIREMENTS



COURSE SUPPORT
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ROLE OF THE
APPELLATE

DECISION MAKER

TITLE  IX  SOLUTIONS,  LLC



THE APPEAL PROCESS

IN THIS CHAPTER

BASES FOR APPEAL QUALITIES OF AN
APPELLATE DECISION

MAKER



SPEAKER

THE HONORABLE
JUDGE RIEHL

DECISION-MAKER AND INFORMAL
RESOLUTION FACILITATOR



THE APPEAL PROCESS



FORMAL
COMPLAINT

NOTICE OF
ALLEGATIONS

DECISION-
MAKING

PROCESS

WRITTEN
DETERMINATION

GRIEVANCE PROCESS

APPEALINVESTIGATIONINTAKE &
REVIEW

WE ARE HERE



Title IX Regulations stipulate that a school must provide an appeal from a
determination regarding responsibility and from a recipient’s dismissal of a
formal complaint or any allegations therein

The appeal process is available to both the Complainant and Respondent

The Appellate Decision-Maker must be a separate individual who was not
involved in the investigation or the decision to dismiss the complaint.

APPEALING A DECISION



Parties must be notified in writing when an appeal is filed

Appeal procedures must be implemented equally for both Complainant
and Respondent

Parties must have a reasonable opportunity to submit a written statement
supporting or challenging the determination

Parties must be issued simultaneously a written decision describing the
result of the appeal and the rationale, drafted by the Appellate Decision-Maker

APPEALING A DECISION



HOW?
Process for filing an appeal is set forth in the school’s policy and outlined in the written
determination

ritten

KEY ELEMENTS OF APPEAL
WHO?

Complainant, Respondent, or School (if the school proceeded with a complaint without a
Complainant)
Appeal is received by the Title IX Office

An appeal is filed with the Title IX Office
WHERE?

WHEN?
Determined by school policy
Usually within 5 days of the written determination



Designate an Appellate Decision Maker
Ensure proper training of Appellate Decision
Maker
Establish timelines for appeal resolution
Ensure strict compliance with the process

Only one chance to appeal
Notify the other party in writing of the appeal
Ensure equal rights for both parties
Provide an equal opportunity to submit written
arguments

If no school policy exists, the Appellate Officer
should allow written arguments and set
parameters in accordance with DOE regulations.

THE TITLE IX COORDINATOR WILL:

AFTER AN
APPEAL IS

FILED



BASES FOR APPEAL



BASES OF APPEAL

PROCEDURAL IRREGULARITY THAT AFFECTED
THE OUTCOME OF THE MATTER.

§106.45(b)(8)

Respondent was only given four days to inspect evidence and provide a written
response when the Title IX Regulations stipulate parties have ten days.

Complainant’s Advisor was not allowed to cross-examine one of the Respondent's
witnesses who was present during the hearing due to "time constraints"

The Respondent was not allowed an Advisor in the pre-hearing meeting.



KEY
CONSIDERATIONS
AS AN APPELLATE
DECISION MAKER

Review the record and determination for
irregularities.

Assess whether deadlines were met as per
school policy.

IF AN IRREGULARITY IS FOUND,
DETERMINE IF IT AFFECTED

THE OUTCOME



BASES OF APPEAL

NEW EVIDENCE THAT WAS NOT REASONABLY AVAILABLE AT
THE TIME THE DETERMINATION OR DISMISSAL WAS MADE,
WHICH COULD AFFECT THE OUTCOME OF THE MATTER.

§106.45(b)(8)

A previously unknown Witness came forward with information regarding the
incident after hearing about the incident from a friend.

A Respondent was able to recover an email containing a conversation with the
Complainant he previously believed to be deleted.



KEY
CONSIDERATIONS
AS AN APPELLATE
DECISION MAKER

EVIDENCE DISCOVERED AFTER THE
INVESTIGATION BUT BEFORE, DURING,
OR AFTER THE HEARING

Was the new evidence reasonably available
at the time of the determination?

Could the new evidence affect the
outcome?



BASES OF APPEAL

§106.45(b)(8)

Respondent discovered the Decision-Maker has made several public
statements on social media about their unwavering support for sexual assault
survivors and their extreme distrust of males.

Complainant learned the Title IX Investigator is an involved athletic booster for
the football team which the Respondent plays on.

CONFLICT OF INTEREST OR BIAS BY THE TITLE IX
COORDINATOR, INVESTIGATOR(S) OR DECISION-MAKER(S)



KEY
CONSIDERATIONS
AS AN APPELLATE
DECISION MAKER

Assess if the Title IX Coordinator,
investigator, or Decision-Maker had bias or
a conflict of interest.

IF BIAS OR CONFLICT IS FOUND,
DETERMINE IF IT AFFECTED

THE OUTCOME



Review your school policy to identify if additional bases exist

OPTIONAL BASES OF APPEAL

SCHOOLS MAY PROVIDE OTHER BASES OF APPEAL AS LONG AS
THEY APPLY EQUALLY TO BOTH PARTIES.

§106.45(b)(8)

The Complainant appeals, citing that the sanction of mandatory counseling for
stalking was insufficient.

Respondent appeals, stating a sanction of termination of employment was
excessive for his offense of sexual harassment as a previous co-worker
received a written warning for a similar offense.

SANCTIONS BEING INADEQUATE OR EXCESSIVE



Must be equally available to both parties

Must be clearly stated in the school’s policy

KEY
CONSIDERATIONS
AS AN APPELLATE
DECISION MAKER



The first three grounds for appeal require
that the irregularity, evidence, or bias
could have or did affect the outcome.

Optional outcomes (if allowed by school
policy) do not have to affect the
outcome.

REMINDER:



APPEAL DENIED

IF A REQUEST FOR APPEAL IS DENIED, THE ORIGINAL DETERMINATION
STANDS AND THE TITLE IX GRIEVANCE PROCESS CONCLUDES.

This does not mean Parties will not seek action or resolution outside of Title IX
(e.g. filing a complaint with the Office for Civil Rights or pursuing legal action)

If the Parties do not submit their appeal within the timeframe specified
in the policy, the original determination stands and the Title IX
grievance process concludes.



No valid
grounds for
appeal.

Record is
incomplete. Return
to the Decision-
Maker for further
review.

APPEAL ACCEPTED

AFFIRM DETERMINATION REVERSE DETERMINATION REMAND DETERMINATION

At least one
valid ground
for appeal is
met.

IF A REQUEST FOR APPEAL IS ACCEPTED, THE POSSIBLE
OUTCOMES INCLUDE:



QUALITIES OF AN
APPELLATE DECISION MAKER



BEST PRACTICE
Use an external contractor to reduce bias and conflict of interest claims

THE APPELLATE DECISION MAKER

WHAT ARE THE QUALITIES OF A GOOD APPELLATE DECISION MAKER
AND WHAT DO THEY DO?

Determined by school policy
Could be a school official, panel, or external contractor

Reviews the appeal and drafts the appellate decision
Must be free of bias or conflict of interest
Cannot be the Title IX Coordinator, Investigator, or Decision Maker
Must be trained in Title IX policy and procedure



JUDGE RIEHL TIP:

Do not fall into the trap of “If I was the decision
maker I would have done it differently so their
decision must be wrong!”

YOU SHOULD NOT PUT YOURSELF IN
THE SHOES OF THE DECISION MAKER
BECAUSE THEY WILL NOT FIT.



KEY REMINDERS
FOR THE

APPELLATE
DECISION MAKER

Do not re-decide the case—give deference
to the Decision-Maker’s findings.

Follow the school’s policy and bases for
appeal.

Stay in your lane—review based on the
grounds for appeal, not personal opinions.



QUESTIONS TO CONSIDER:
What if an appeal is filed late?

2 days late? 10 days late? Is it ever too late?
What if a Complainant appeals the sanctions imposed on the Respondent?

Does it change if the Respondent appeals based on the severity of the
sanction?

What if a Complainant appeals the school’s dismissal of their formal
complaint?
Can the school file an appeal of a determination?



WRITING AN
APPELLATE

DECISION

TITLE  IX  SOLUTIONS,  LLC



STRUCTURE OF AN
APPELLATE DECISION

IN THIS CHAPTER

APPEAL OUTCOMES



SPEAKER

THE HONORABLE
JUDGE RIEHL

DECISION-MAKER AND INFORMAL
RESOLUTION FACILITATOR



STRUCTURE OF AN
APPELLATE DECISION



Header of Decision

Introduction

Factual and Procedural Background

Procedural History

Relevant Policy

Issues Raised on Appeal

Standards of Review on Appeal

Issues on Appeal

Analysis of Issues Raised on Appeal

Conclusion

EXAMPLE STRUCTURE

APPELLATE
DECISION
STRUCTURE



To: Title IX Coordinator

From: [Your Name]

Date: [Date of Final Appeal Decision]

Re: Appeal by Complainant/Respondent
from Determination of Decision Maker

EXAMPLE:

HEADER OF DECISION



INTRODUCTION
SUMMARIZE ALLEGATIONS, FINDINGS, AND
IF THE APPEAL WAS TIMELY FILED.

This is the Decision of the Appellate Officer appointed by Sample University to decide
the Appeal submitted by the Complainant challenging the Determination by the Title IX
Adjudicator dated August 22, 2024 (“Determination”). As described by the Adjudicator
in her Determination, the following allegations of sexual harassment are at issue:

[INSERT ALLEGATION HERE]

The Adjudicator determined...[insert adjudicators findings here].

The Complainant timely filed her Appeal of Outcome, and the Respondent timely filed
his response to Complainant’s Appeal.



BACKGROUND

RECAP THE DECISION MAKER’S FINDINGS
AND DESCRIBE THE INCIDENT.

Adjudicators’ Findings of Fact

Complainant and Respondent status at the University
Timeline of the incident

Include dates, times, locations, and witnesses



PROCEDURAL HISTORY

INCLUDE:

Date of Complainant’s report to the institution

Date of formal complaint filing

Date final investigation was completed

Pre-hearing conference date (if applicable)

Witness list and who testified

Hearing date and attendance



RELEVANT POLICY

INCLUDE FULL POLICY LANGUAGE RELEVANT
TO THE APPEAL.

The Sample University Sexual Misconduct Policy, Effective August 1, 2024
(“Policy”), sets forth and defines the specific types of conduct that are prohibited
by the University. The Policy provides:

Sexual harassment is defined in the Title IX regulations to be conduct on the
basis of sex that satisfies one or more of the following….

Sexual assault is defined as an act of sexually motivated physical contact
directed towards another person when the other person does not consent or is
incapable of giving consent. This includes but is not limited to rape, sodomy,
sexual battery, fondling, incest, and statutory rape



ISSUES ON APPEAL
RECITE THE BASES FOR APPEAL AS SET
FORTH IN THE TITLE IX REGULATIONS...

The right to appeal is an important right established by the Regulations of the United
States Department of Education (DOE) in disputes involving alleged sexual
misconduct under Title IX. As stated by the DOE: “[B]oth respondents and
complainants face potentially life-altering consequences from the outcomes of Title IX
proceedings. Both parties have a strong interest in accurate determinations regarding
responsibility and it is important to protect complainants’ right to appeal as well as
respondents’ right to appeal.”

The DOE Regulations require that appeals be allowed on three bases:

List appeal bases here



ISSUES ON APPEAL

AND SCHOOL POLICY.

The Sample University policies adopted to comply with the procedural
requirements of the DOE Title IX Regulations add two additional grounds
for appeal:

The determination cannot reasonably be supported by the evidence; or
The severity of the sanction.

The Complainant has raised both procedural and substantive issues on
appeal.



ISSUES RAISED ON APPEAL
DIRECTLY STATE THE ISSUES RAISED BY
THE APPEALING PARTY.

The Adjudicator’s findings cannot reasonably be supported by the evidence in that:
The Adjudicator failed to appropriately consider numerous inconsistencies and
falsehoods which significantly undermine Respondent’s credibility.

The Adjudicator was biased against the Complainant in a way that affected the
outcome of the matter.

The Adjudicator wrongly held Complainant’s processing of the first assault against
her.

The Adjudicator Committed procedural irregularities that affected the outcome.
It was a procedural irregularity to rely on the erroneously redacted statement of
Jane Smith.



STANDARDS OF REVIEW

Due deference is given to the Decision Maker

Reversal only if there was an abuse of discretion

PROCEDURAL VIOLATIONS:

Cannot be reversed just because you disagree

FACTUAL FINDINGS:



PROCEDURAL VIOLATIONS:
STANDARDS OF REVIEW

FACTUAL FINDINGS:

Review of Alleged Procedural Violations
Under both the regulations of the DOE and the Sample’s policies, an appealing
party may base their appeal on a “procedural irregularity that affected the outcome
of the matter.” In analyzing an alleged procedural irregularity an Appellate Officer
must determine if a procedural violation occurred and, if so, whether it was
significant enough to have “affected the outcome of the matter.”

Review of Factual Findings
Complainant argues in support of her position that the evidence does not support
the Determination by the Adjudicator. This type of issue is not included in the DOE
Title IX regulations as a basis for appeal, but schools are not precluded from
allowing additional bases for appeal in their own policies. The Sample University
Policy allows an Appeal on the ground that: “The determination cannot reasonably
be supported by the evidence.”



ANALYSIS OF ISSUES RAISED

Make a finding as to each of the issues

Explain Decision Maker’s findings as supported
by the evidence and not erroneous or were
erroneous and not supported by the evidence
and could have affected the outcome.

STATE THE ISSUE(S) AND ANALYZE IT USING
THE DECISION MAKER’S FINDINGS.



ANALYSIS OF ISSUES RAISED
Issue 2C: There was a visible tear on Complainant’s face, consistent with the fact
that she was just assaulted.

The Complainant asserts that she had been visibly crying in the bathroom following a
nonconsensual sexual assault. Complainant left Respondent’s room at 6:47 a.m. to
use the restroom. While in the restroom, Complainant responded to two text
messages, sent a text message and then took a “selfie” of herself. She returned to
Respondent’s room at 6:52 a.m. and fell asleep in his bed. None of the text messages
sent by the Complainant reference a sexual assault that had just occurred (p.15).

The Adjudicator determined that there were two equally reasonable interpretations in
this instance. One interpretation supports the Respondent and the other supports the
Complainant.

Having made that determination, the Adjudicator viewed the interpretations as being
neutral rather than supporting or refuting either party’s account of the morning in
question. This left the parties in an equal position as to credibility.

As Appellate Officer, I find that the Adjudicator’s determination was reasonable and
supported by the evidence in this case with regard to this point.



You find that the Adjudicator’s findings were
supported by the evidence

AFFIRM

CONCLUSION

You find that the Adjudicator’s findings were not
supported by the evidence and in violation of one of
the bases for appeal and that such determination
could have affected the outcome

REVERSE

Need further findings or evidence/ you just don’t know
REMAND



APPEAL OUTCOMES



APPELLATE DECISION AFFIRMED

IF THE APPELLATE DECISION-MAKER
UPHOLDS ORIGINAL DETERMINATION:

Title IX grievance process ends
Sanctions, as determined in the written determination,
are upheld and enforced
Remedies, as determined in the written determination,
are offered to the Complainant



APPELLATE DECISION REVERSED

IF THE APPELLATE DECISION-MAKER
DETERMINES THE APPEAL WAS VALID UNDER
ONE OF THE LISTED BASES, THEY MAY REQUIRE:

A new investigation to take place
A new hearing to take place
If policy allows sanctions to be appealed, a new
sanction may be imposed



APPELLATE DECISION REMANDED

IF THE APPELLATE DECISION-MAKER FINDS
THAT THE DETERMINATION WAS INCOMPLETE:

Return to the Investigator for further investigation
Return to a hearing for further cross examination and
questioning
Return to the Decision Maker for further review
Return to the Coordinator for additional considerations
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